
United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 

Address: COMMISSIONER FOR PATENTS 
P.O. Box 1450 

Alexandria, Virginia 223 13-1450 
www.uspto.gov 



APPLICATION NO. 



FILING DATE 



FIRST NAMED INVENTOR 



ATTORNEY DOCKET NO. 



CONFIRMATION NO. 



09/580,700 



05/30/2000 



Larry Swift 



7590 



11/18/2004 

Scott A Horstemeyer 

Thomas Kayden Horstemeyer & Risley LLP 

Suite 1750 

100 Galleria Parkway NW 
Atlanta, GA 30339-5948 



061606-8470 



2168 



EXAMINER 



THANGAVELU, KANDASAMY 



ART UNIT 



PAPER NUMBER 



2123 

DATE MAILED: 11/18/2004 



Please find below and/or attached an Office communication concerning this application or proceeding. 



PTO-90C (Rev. 10/03) 



Office Actinn ftummarw 

\/f live nvtiv/f i wui/ f # f fcif y 


Application No. 

09/580,700 


Applicant(s) 

SWIFT, LARRY 


Examiner 

Kandasamy Thangavelu 


Art Unit 

2123 





The MAILING DATE of this communication appears on the cover sheet with the correspondence address 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )M Responsive to communication(s) filed on 20 August 2004 . 
2a)D This action is FINAL. 2b)^ This action is non-final. 

3) Q Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quay/e, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-41 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) ^ Claim(s) 1-41 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)[3 The drawing(s) filed on 30 May 2000 is/are: a)S accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121 (d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. Q Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attach me nt(s) 

1 ) □ Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. . 

3) □ Information Disclosure Statement(s) (PTO-1 449 or PTO/SB/08) 5 ) D Notice of Informal Patent Application (PTO-1 52) 

Paper No(s)/Mail Date . 6) □ Other: . 



U.S. Patent and Trademark Office 
PTOL-326 (Rev. 1-04) 



Office Action Summary 



Part of Paper No./Mail Date 15 



Application/Control Number: 09/580,700 
Art Unit: 2123 



Page 2 



DETAILED ACTION 



1 . This communication is in response to the Applicants' Response mailed on 
August 20, 2004. Claims 1,12, 23, 34 and 36-41 were amended. Claims 1-41 of the 
application are pending. This office action is made final. 



Claim Rejections - 35 USC § 102 



2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
(e) the invention was described in- 

(1) an application for patent, published under section 122(b), by another filed in the United States before the 
invention by the applicant for patent, except that an international application filed under the treaty defined in 
section 351(a) shall have the effect under this subsection of a national application published under section 122(b) 
only if the international application designating the United States was published under Article 21(2)(a) of such 
treaty in the English language; or 

(2) a patent granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that a patent shall not be deemed filed in the United States for the purposes of this 
subsection based on the filing of an international application filed under the treaty defined in section 351(a). 



3. Claims 1, 2, 8-10, 12, 13, 19-21, 23, 24, 30-32 and 34-41 are rejected under 35 
U.S.C. 102(e) as being anticipated by Engel et al. (U.S. Patent 6,320,585). 



3.1 Engel et al. teaches Displaying resource performance and utilization information. 
Specifically, as per Claim 1, Engel et al. teaches a system for determining and predicting 
performance of a communication device (CL1, L54 to CL2, L5; CL2, L14-29; CL9, L5-6); 
comprising: 
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means for specifying a report period, the report period corresponding to a reporting 
period of interest (CL2, LI 4-29; CL8, L20-23); 

means for specifying a plurality of summary periods, each summary period 
corresponding to a different portion of the reporting period (CL1, L54 to CL2, L5; CL8, L22- 
34); and wherein each summary period corresponds to a plurality of days of interest (CL8, L20- 
22) and to a portion of the days of interest, and wherein the portion is less than a day (CL5, L8- 
15; CL7, L56-59); and specified by the times of the day that are of interest (CL1 L54-57; CL1, 
L61 to CL2, L5); 

means for processing a retrieved plurality of selected data parameters into a plurality of 
performance parameters corresponding to actual performance of the communication device 
during each of the summary periods (CL1, L54 to CL2, L5; CL2, L32-36; Fig. 2; CL8, L22-34); 
and a plurality of trend parameters to predict future performance of the communication device 
(CL9, L5-6; CL9, L16-54; Fig 11; CL9, L55 to CLIO, L3); and 

means for presenting and displaying the plurality of performance parameters associated 
with each summary period (CL1, L54 to CL2, L5; CL5, L8-15; CL7, L56-59), for presenting and 
displaying the plurality of trend parameters associated with the report period, in a trend report 
(CL2, L27-29; CL6, L22-36; CL8, L47-57; Fig 1 1; CL9, L55 to CLIO, L3). 

Per Claim 2: Engel et al. teaches a means for recommending a performance rating based 
upon the plurality of trend parameters (CL2, L21-29; Fig. 11; CL9, L55 to CLIO, L3). 
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Per Claim 8: Engel et al. teaches that the processing means determines the plurality of 
trend parameters using a statistical regression algorithm (CL9, L26-54; Fig. 11; CL9, L55 to 
CLIO, L3). 

Per Claim 9: Engel et al. teaches that the statistical regression algorithm is a linear 
regression algorithm (CL9, L26-54; Fig. 11; CL9, L55 to CLIO, L3). 

Per Claim 10: Engel et al. teaches that the processing means further process the plurality 
of trend parameters to predict the time at which capacity of the communication device should be 
changed (CL2, L21-29; Fig. 11; CL9, L55 to CLIO, L3; Fig. 10). 

3.2 As per Claim 12, Engel et al. teaches a system for determining and predicting 
performance of a communication device (CL1, L54 to CL2, L5; CL2, L14-29; CL9, L5-6); 
comprising: 

a data poller, wherein the data poller collects a plurality of data parameters from the 
communication device (CL8, L22-25); 

a database which stores the data parameters (CL8, L25-34); 

a user interface, wherein a user specifies a report period, the report period corresponding 
to a reporting period of interest (CL2, LI 4-29; CL8, L20-23); and the user specifies a plurality of 
summary periods, each summary period corresponding to a different portion of the reporting 
period (CL1, L54 to CL2, L5; CL8, L22-34); and wherein each summary period corresponds to a 
plurality of days of interest (CL8, L20-22) and to a portion of the days of interest, and wherein 
the portion is less than a day (CL5, L8-15; CL7, L56-59); and specified by the times of the day 
that are of interest (CL1 L54-57; CL1, L61 to CL2, L5); 
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a processor, wherein the processor retrieves a plurality of selected data parameters from 
the database such that the plurality of selected data parameters corresponds to the plurality of 
summary periods (CL8, L25-34; CL8, L37-38; CL8, L47-58); and wherein the processor 
processes the plurality of selected data parameters into a plurality of performance parameters 
which correspond to actual performance of the communication device during each of the 
summary periods (CL1 , L54 to CL2, L5; CL2, L32-36; Fig. 2; CL8, L22-34); and wherein the 
processor trends the plurality of performance parameters into a plurality of trend parameters to 
predict future performance of the communication device (CL9, L5 -6; CL9, L16-54; Fig 1 1; CL9, 
L55 to CLIO, L3); 

a data presentation module, the module presents the plurality of processed performance 
parameters and the plurality of trend parameters in a trend report (CL1, L54 to CL2, L5; CL2, 
L27-29; CL6, L22-36; CL8, L47-57); and 

a graphical user interface which displays the trend report (Fig. 2; CL2, L2-5). 

Per Claims 13 and 19-21, these are rejected based on the same reasoning as Claims 2 and 
8-10, as shown above. Claims 13 and 19-21 are system claims reciting the same limitations as 
Claims 2 and 8-10, using the processor as the means. 

3.3 As per Claim 23, it is a method claim based on Claim 1, reciting all the limitations of 
Claim 1 and in addition specifying the limitation: 

collecting a plurality of data parameters from the communication device. 
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EN teaches collecting a plurality of data parameters from the communication device 
(CL8, L22-25). EN teaches all other limitations as indicated in Paragraph 4.1 above. 

Per Claims 24 and 30-32, these are rejected based on the same reasoning as Claims 2 and 
8-10, as shown above. Claims 24 and 30-32 are method claims reciting the same limitations as 
Claims 2 and 8-10, as taught through out by Engel et aL 

3.4 As per Claim 34, it is a computer medium claim based on Claim 12, reciting all the 
limitations of Claim 12 except the following limitations of claim 12: 

a data poller, wherein the data poller collects a plurality of data parameters from the 
communication device; and 

a database which stores the data parameters. 

Engel et al. teaches all the limitations of this claim as indicated in Paragraph 7.2 above. 
The limitations not included in this claim are inherent in the claim. 

Per Claim 35, this is rejected based on the same reasoning as Claim 2, as shown above. 
Claim 35 is a computer medium claim reciting the same limitation as Claim 2, as taught through 
out by Engel et al. 

3.5 As per Claim 36, Engel et aL teaches a method for determining and predicting; 
performance of a communication device (CL1, L54 to CL2, L5; CL2, L14-29; CL9, L5-6); the 
method comprising the steps of: 
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retrieving a plurality of selected data parameters from a communication device, such that 
the plurality of selected data parameters corresponds to a plurality of summary periods (CL8, 
L22-25); and wherein each summary period corresponds to a plurality of days of interest (CL8, 
L20-22) and to a portion of the days of interest, and wherein the portion is less than a day (CL5, 
L8-15; CL7, L56-59); and specified by the times of the day that are of interest (CL1 L54-57; 
CL1,L61 to CL2, L5); 

processing the plurality of selected data parameters into a plurality of performance 
parameters corresponding to actual performance of the communication device during each of the 
summary periods (CL1, L54 to CL2, L5; CL2, L32-36; Fig. 2; CL8, L22-34); 

trending the plurality of performance parameters into a plurality of trend parameters to 
predict future performance of the communication device (CL9, L5-6; CL9, LI 6-54; Fig 1 1; CL9, 
L55toCL10,L3); and 

recommending a performance rating based upon the trend parameters (CL2, L21-29; Fig 
11;CL9, L55 to CLIO, L3). 

3.6 As per Claim 37, Engel et al. teaches a system for determining and predicting 
performance of a communication device (CL1, L54 to CL2, L5; CL2, L14-29; CL9, L5-6); 
comprising: 

a user interface, wherein a user specifies a report period, the report period corresponding 
to a reporting period of interest (CL2, LI 4-29; CL8, L20-23); and the user specifies a plurality of 
summary periods, each summary period corresponding to a different portion of the reporting 
period (CL1, L54 to CL2, L5; CL8, L22-34); and wherein each summary period corresponds to a 
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plurality of days of interest (CL8, L20-22) and to a portion of the days of interest, and wherein 
the portion is less than a day (CL5, L8-15; CL7, L56-59); and specified by the times of the day 
that are of interest (CL1 L54-57; CL1, L61 to CL2, L5); and 

a processor, wherein the processor detects a plurality of selected data parameters from the 
communications device such that the plurality of selected data parameters corresponds to the 
plurality of summary periods (CL8, L25-34; CL8, L37-38; CL8, L47-58); and wherein the 
processor processes the plurality of selected data parameters into a plurality of performance 
parameters which correspond to actual performance of the communication device during each of 
the summary periods(CL9, L5-6; CL9, L16-54; Fig 1 1; CL9, L55 to CLIO, L3); and wherein the 
processor trends the plurality of performance parameters into a plurality of trend parameters to 
predict future performance of the communication device (CL9, L5-6; CL9, LI 6-54; Fig 11; CL9, 
L55 to CLIO, L3); and wherein the processor recommends a performance rating based upon the 
plurality of trend parameters (CL2, L21-29; Fig 1 1; CL9, L55 to CLIO, L3). 

3.7 As per Claim 38, it is a system claim based on Claim 13 (when claim 12 limitations are 
read into claim 13), reciting all the limitations of Claim 13. 

This claim uses "means for" for specifying the components of the system, while Claim 12 
lists the individual components. Engel et al. teaches all the limitations of this claim as indicated 
in Paragraph 4.2 above. 

3.8 As per Claim 39, it is a method claim based on Claim 38. 

Engel et al. teaches all the limitations of this claim as indicated in Paragraph 4.2 above. 
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3.9 As per Claim 40, En gel et aL teaches a transmitter (Fig. 1); comprising: 

a user interface, wherein a user specifies a report period, the report period corresponding 
to a reporting period of interest (CL2, L14-29; CL8, L20-23); and the user specifies a plurality of 
summary periods, each summary period corresponding to a different portion of the reporting 
period (CL1, L54 to CL2, L5; CL8, L22-34); and wherein each summary period corresponds to a 
plurality of days of interest (CL8, L20-22) and to a portion of the days of interest, and wherein 
the portion is less than a day (CL5, L8-15; CL7, L56-59); and specified by the times of the day 
that are of interest (CL1 L54-57; CL1, L61 to CL2, L5); 

a processor, wherein the processor retrieves a plurality of selected data parameters from 
the database such that the plurality of selected data parameters corresponds to the plurality of 
summary periods (CL8, L25-34; CL8, L37-38; CL8, L47-58); and wherein the processor 
processes the plurality of selected data parameters into a plurality of performance parameters 
which correspond to actual performance of the communication device during each of the 
summary periods (CL1, L54 to CL2, L5; CL2, L32-36; Fig. 2; CL8, L22-34); and wherein the 
processor trends the plurality of performance parameters into a plurality of trend parameters to 
predict future performance of the communication device (CL9, L5-6; CL9, L16-54; Fig 1 1; CL9, 
L55 to CLIO, L3); 

and wherein the processor recommends a performance rating based upon the plurality of 
trend parameters (CL2, L21-29; Fig 1 1; CL9, L55 to CLIO, L3); and 
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a data presentation module, the module presents the plurality of processed performance 
parameters and the plurality of trend parameters in a trend report (CL1, L54 to CL2, L5; CL2, 
L27-29; CL6, L22-36; CL8, L47-57; Fig 11; CL9, L55 to CLIO, L3). 

3.10 As per Claim 41, it is a device claim for the receiver having the same limitations as Claim 
40, a device claim for the transmitter. Engel et al. teaches all the limitations of this claim as 
indicated in Paragraph 4.9 above. 



Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 

5. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 
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6. Claims 3, 14 and 25 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Engel et al. (U.S. Patent 6,320,585) in view of VanDervort (U.S. Patent 5,699,346). 

6.1 As per Claim 3, Engel et al. teaches the system of Claim 1. Engel et al. does not 
expressly teach per claim 3, that at least one of the plurality of data parameters is a burst statistic. 
VanDervort teaches that at least one of the plurality of data parameters is a burst statistic 
(Abstract, LI -2; CL1, L27-30; CL4, L50-56), as burst rate and burst size statistics are useful in 
determining how much network throughput beyond the limits of the network can be sold to the 
subscribers (CL4, L50-56). It would have been obvious to one of ordinary skill in the art at the 
time of Applicant's invention to modify the system of Engel et al. with the system of 
VanDervort that included at least one of the plurality of data parameters as a burst statistic, as 
burst rate and burst size statistics would be useful in determining how much network throughput 
beyond the limits of the network could be sold to the subscribers. 

6.2 As per Claims 14 and 25, these are rejected based on the same reasoning as Claim 3 as 
shown above. Claims 14 and 25 are system and method claims reciting the same limitations as 
Claim 3, as taught through out by Engel et al. and VanDervort. 

7. Claims 4-7, 15-18 and 26-29 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Engel et al. (U.S. Patent 6,320,585) in view of VanDervort (U.S. Patent 5,699,346), and 
further in view of Grevious (U.S. Patent 6,167,310). 
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7.1 As per Claim 4, Engel et al. and VanDervort teach the system of Claim 3. Engel et al. 

does not expressly teach a means for specifying the number of the plurality of burst ranges. 
Grevious teaches a means for specifying the number of the plurality of burst ranges (CL24, Ll- 
19), as that allows controlling the total energy of the data bursts by adjusting the burst range 
(CL24, L2-5). It would have been obvious to one of ordinary skill in the art at the time of 
Applicant's invention to modify the system of Engel et al. with the system of Grevious that 
included a means for specifying the number of the plurality of burst ranges, as that would allow 
controlling the total energy of the data bursts by adjusting the burst range. 

7.2 As per Claim 5, Engel et al. and VanDervort teach the system of Claim 3. Engel et al. 

teaches a means for specifying the percentage range for preselected performance variable (CL1, 
L64 to CL2, L5; Fig 6; Fig 8; CL6, L30-36), as that allows determining for what proportion of 
the preselected period, the values of the preselected performance variable falls within that 
subrange and displaying in graphical form, the proportion of the preselected period of time that 
the values of the preselected performance variable fell within that range (CL1, L64 to CL2, L5). 
Engel et al. does not expressly teach a means for specifying the percentage range for each one of 
the plurality of burst ranges. 

Grevious teaches a means for specifying the number of the plurality of burst ranges 
(CL24, Ll-19), as that allows controlling the total energy of the data bursts by adjusting the burst 
range (CL24, L2-5). It would have been obvious to one of ordinary skill in the art at the time of 
Applicant's invention to combine the system of Engel et al. that included a means for specifying 
the percentage range for preselected performance variable with the system of Grevious that 
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included specifying the number of the plurality of burst ranges, as that would allow determining 
for what proportion of the preselected period, the values of the burst range fell within that 
subrange and displaying in graphical form, the proportion of the preselected period of time that 
the values of the burst range fell within that range. 

7.3 As per Claim 6, Engel et al. and VanDervort teach the system of Claim 3. Engel et al. 
teaches that the processing means further comprises bandwidth utilization trending means which 
predicts future performance of the communication device relative to each bandwidth utilization 
range (CL9, L5-6; CL9, L16-54; Fig. 1 1), as that facilitates prediction of a time to reach a 
threshold number for bandwidth utilization (CL2, L 22-29). Engel et al. does not expressly 
teach the processing means further comprises a burst range trending means which predicts future 
performance of the communication device relative to each burst range. 

Grevious teaches a means for specifying the number of the plurality of burst ranges 
(CL24, Ll-19), as that allows controlling the total energy of the data bursts by adjusting the burst 
range (CL24, L2-5). It would have been obvious to one of ordinary skill in the art at the time of 
Applicant's invention to combine the system of Engel et al. that included the processing means 
further comprising preselected performance variable trending means which predicts future 
performance of the communication device relative to each preselected performance variable 
range with the system of Grevious that included specifying the number of the plurality of burst 
ranges, as that would facilitate prediction of a time to reach a threshold number for each burst 
range. 
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7.4 As per Claim 7, En gel et al. 9 VanDervort and Grevious teach the system of Claim 6. 
Engel et al. does not expressly teach that at least one of the plurality of burst ranges is a total 
burst range corresponding to the total number of all bits transmitted during each of the plurality 
of summary periods. VanDervort teaches that at least one of the plurality of burst ranges is a 
total burst range (burst size) corresponding to the total number of all bits transmitted during each 
of the plurality of summary periods (CL4, L50 to CL5, L4), as that enables the service provider 
to determine that the user properly subscribed his virtual connection and to determine how much 
network throughput can be sold to the subscribers (CL4, L50-62). 

It would have been obvious to one of ordinary skill in the art at the time of Applicant's 
invention to modify the system of Engel et al. with the system of VanDervort that included at 
least one of the plurality of burst ranges being a total burst range corresponding to the total 
number of all bits transmitted during each of the plurality of summary periods, as that would 
enable the service provider to determine that the user properly subscribed his virtual connection 
and to determine how much network throughput could be sold to the subscribers. 

7.5 As per Claims 15-18 and 26-29, these are rejected based on the same reasoning as Claims 
4-7 as shown above. Claims 15-18 and 26-29 are system and method claims reciting the same 
limitations as Claims 4-7, as taught through out by Engel et al., VanDervort and Grevious. 

8. Claims 11, 22 and 33 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Engel et al. (U.S. Patent 6,320,585) in view of Colmant et al. (U.S. Patent 6,144,662). 
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8.1 As per Claim 11, Engel et al. teaches the system of Claim 1. Engel et al. does not 
expressly teach that the performance rating corresponds to a port speed of a port residing in the 
communications device, wherein the port speed corresponds to the rate at which data is 
transmitted through the port. Colmant et al. teaches that the performance rating corresponds to 
a port speed of a port residing in the communications device, wherein the port speed corresponds 
to the rate at which data is transmitted through the port (CL4, L10-12; CL1,, L48), as high port 
speed provides a high packet throughput (CL2, L32). 

It would have been obvious to one of ordinary skill in the art at the time of Applicant's 
invention to modify the system of Engel et al. with the system of Colmant et al. that included 
the performance rating corresponding to a port speed of a port residing in the communications 
device, wherein the port speed corresponded to the rate at which data would be transmitted 
through the port, as high port speed would provide a high packet throughput. 

8.2 As per Claims 22 and 33, these are rejected based on the same reasoning as Claim 1 1 as 
shown above. Claims 22 and 33 are system and method claims reciting the same limitations as 
Claim 1 1, as taught through out by Engel et al. and Colmant et al. 

Response to Arguments 



9. Applicant's arguments filed on August 20, 2004 have been fully considered. Applicant's 
arguments with respect to claim rejections under 35 USC 102 (e) and 103 (a) are not persuasive. 
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9.1 As per the Applicant' argument that "Engel does not disclose, teach, or suggest the 
feature of a summary period corresponding to a different portion of said reporting period, and 
wherein each said summary period corresponds to a plurality of days of interest and to a portion 
of said days of interest, and wherein said portion is less than a day and specified by the times of 
the day that are of interest as recited in claims 1, 12, 23, 34, 37-39 and 41; ... Engel does not 
teach, disclose or suggest any type of a period that is less than a full day", the Examiner 
respectfully disagrees. 

Engel et al. teaches a summary period corresponding to a different portion of the 
reporting period (CL1, L54 to CL2, L5; CL8, L22-34); and wherein each summary period 
corresponds to a plurality of days of interest (CL8, L20-22) and to a portion of the days of 
interest, and wherein the portion is less than a day (CL5, L8-15; CL7, L56-59); and specified by 
the times of the day that are of interest (CL1 L54-57; CL1, L61 to CL2, L5). Engel et aL states 
that the polling takes place at regular polling interval (e.g. every 15 minutes) (C15, L61-62) and 
the method displays performance information over a preselected period of time (CL1, L54-56). 
It would be obvious to one of ordinary skill in the art that the preselected time could be any 
portion of the day of interest to the artisan. 

9.2 As per the Applicant' argument that "Engel is not a valid reference against the 
Applicant's invention because Engel teaches away from the above-listed claims, 3, 1 1, 14-18, 22, 
25-29 and 33 . . . Engel teaches away from the novelty of the present invention because Engel 
discloses that if data for some of the polling cycles was not received, the total number of polls 
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represented was not received, the total number of polls represented in the segment table will be 
less than the total number of possible polls for the day; in this case, the height of the stack bar 
(i.e., the combined height of the individual sections) will be less that 100%; in other words, when 
a white space appears at the top of the bar this indicates to the network administrator that some 
problem interfered with the collection of data for that segment. ...; in the above-recited portion of 
the Engel Specification, Engel expressly discloses that when a white space appears at the top of 
the bar this indicates to the network administrator that some problem interfered with the 
collection of data for that segment; accordingly, in all instances when a summary period ... is 
less than a day and specified by the times of the day that are of interest under Engel, the Engel 
user would understand that data for some of the polling cycles was not received, the total number 
of polls represented was not received, the total number of polls represented in the segment table 
will be less than the total number of possible polls for the day; That is, in all situations, the Engel 
user is specifically taught that if one of the above-described errors occurs, the Engel display will 
indicate a white space appears at the top of the bar; ... in contrast, with various embodiments of 
the present invention, a summary period . .. less than a day and specified by the times of the day 
that are of interest would be displayed and would not constitute an error condition; however, 
under the teachings of Engel, the user would misinterpret such information and conclude that 
some problem interfered with the collection of data for that segment; this misinterpretation 
caused by the express teachings of Engel constitutes a clear and indisputable teaching away of 
Engel from all embodiments of the present invention", the examiner respectfully disagrees. 

Engel keeps track of the intervals when the data was not collected regarding the segment 
use due to some problem and keeps a separate count for them. This information is displayed in 
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addition to the information on segment utilization on the stacked bar charts. The applicants do 
not keep track of the intervals when data on segment utilization was not collected and do not 
display this information on the stacked bar charts. One of ordinary skill in the art would 
understand that the fact Engel keeps track of additional information on usage does not in anyway 
teach away from the listed claims 3, 1 1, 14-18, 22, 25-29 and 33. 

Conclusion 

ACTION IS FINAL 

10. Applicant's arguments with respect to claim rejections under 35 USC § 103 (a) are not 
persuasive. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 
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1 1 . Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dr. Kandasamy Thangavelu whose telephone number is 
571-272-3717. The examiner can normally be reached on Monday through Friday from 
8:00 AM to 5:30 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kevin Teska, can be reached on 571-272-3716. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 703-305- 
9600. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

K. Thangavelu 
Art Unit 2123 
November 5, 2004 




